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"It is for the prosecution to prove the accused's
guilt and not for the accused to prove innocence.
According to the theory the fundamental rule
concerning the burden and standard of proof in
criminal cases expresses more than a bare rule of
decision for the court in situations of uncertainty,
and more than a rule about the allocation of the
risks of misdecision. In addition it makes a
political statement about the relationship between
the state and the citizen" (I. Dennis, "Instrumental
Protection, Human Right or Functional Necessity?
Reassessing the  Privilege Against Self-
Incrimination”, 54 Cambridge L.J. (1995) 342,
353).
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"It also diminishes the accusatorial system's
protection of individual autonomy and free choice
because, when suspected of a crime, individuals
are no longer free to choose whether or not to
provide the government with evidence to aid in
securing their own conviction; they are bound to
do so or face an inference of their guilt" (G.W.
O'reilly, "England Limits the Right to Silence and
Moves Towards an Inquisitorial System of Justice"
85 J. Crim. L. & Criminology (1994) 402, 451).
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Seidmann & A. Stein, "The Right to Silence Helps the Innocent: A Game-
Theoretic Analysis of the Fifth Amendment Privilege" 114 Harv. L. Rev.
.((2000) 430
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Griffin v. California 380 U.S. 609, 615 (1965) 7>°1y2 ¥17°7 [°77-p0d2 QW
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"The jury not compelled to draw the inference of
guilt; the law does not create a presumption of
guilt, which becomes conclusive on the failure of
the defendant to offer rebuttal evidence" (B.L
Ingraham, "The Right of Silence, the Presumption
of Proof, and a Modest Proposal: A Reply to
O'reilly” 86 J. Crim. L. & Criminology (1996) 559,
591).

NIIWDRT ,INBPWAY .ANIT 7INY ¥°27,%717 INn°wIa ,Dennis Tm17107 03

19W ,77°3°77 NIIWH N2PANM AR ,NI1PNPRI NIIPON NN DWRIT YW DR hY 03
PRI ANIRYD ¥O¥AYH YINI XIT IR L,A2°901 7°°KI DWKRI 2w 10207 N2X1 92 DIpN
> ,7I¥ 7130 Dennis .0»p XY LIWD 715 207V 1°I1A7 N°1 IR °3 ,0°HN 1207

:0°9°%52 NWITIN ANOIAN NI oY Daw NN AN 972 ARXIN

"The legal burden of proof is not reversed by the
restriction of the right to silence; if the tribunal of
fact is left with a reasonable doubt after
consideration of all the evidence the accused
must be given the benefit of it. It is not for the
accused to "prove" innocence" (Dennis, Ibid, at p.
355).
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"Innocence claims the right of speaking, as guilt
invokes the privilege of silence" (J. Bentham, A
Treatise on Judicial Evidence (London, 1825)
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Criminal -7 N93012,7°231R W 7uDWN2 03 NMWYN A%YynY °1p% 73PN, Av ana
Nrw 990 WX LAT PINY 35 7°Y0 .1994-» Justice and Public Order Act
3 ,XI7 AR ¥3p ,0WKIT YW NP WY vOWNI->N2 YW DNIOANTA PNIAN 22U NIN

JINNWRXR NY°2p2 °NPRI 7Y nnv WY DWRI YW mp’nw’?

"(3) Where this subsection applies, the court or
jury, in determining whether the accused is guilty
of the offence charged, may draw such inferences
as appear proper from the failure of the accused
to give evidence or his refusal, without good
cause, to answer any question.

NR 701Y DPAWRI 2012 70 9717 IR 1"XW 97237 ,8°Y0 INIR2 ,JWnNA2 79

:717°2Y 93 75 23X ¥Y¥2» XY AR PINWY 90127 QWKL 231 ,0DWNT TN ONITY

"(4) This section does not render the accused
compellable to give evidence on his own behalf,
and he shall accordingly not be guilty of contempt
of court by reason of a failure to do so".

R. v. Cowan et al [1996] QB 1°1y3 1°377 poDa ¥ap X (Taylor) 7> 71150
P°07Y NIWDRI D ,RAXT PIN-NC2 CT-HY 03 NIDIRD LLIZY — 373, 378

$APNWR NIDT2 NYAID APKX n%°%on DIIPOn QWXRIT NP RWwn

"It should be made clear that the right of silence
remains. It is not abolished by the section; on the
contrary, subsection (4) expressly preserving it"

$379 '1¥2,0%2Hn INIRD ANNT1 DIBNA DRI ¥Y2I1D 77 9707 19780 mivvn oa

"The court or jury is prohibited from convicting
solely because of an inference drawn from the
defendant's silence ... the burden of proving guilt
to the required standard remains on the
prosecution throughout. The effect of section 35
is that the court or jury may regard the inference
from failure to testify as, in effect, a further
evidential factor in support of the prosecution
case. It cannot be the only factor to justify a
conviction and the totality of the evidence must
prove guilt beyond reasonable doubt"”.
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"The false confession is not the product of a
diseased mind, different in kind from a normal
mind, but is simply an extreme manifestation of
quit "normal” and understandable behavior" (C.J.
Ayling, "Corroborating Confessions: An Empirical
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Analysis of Legal Safeguards against False
Confessions" [1984] Wis. L. Rev. 1121, 1157.
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